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Before the
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Nashville, Tennessee

IN RE:
GENERIC DOCKET ADDRESSING DOCKET NO. 00-00523
RURAL UNIVERSAL SERVICE

!
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: BRIEF OF THE RURAL INDEPENDENT COALITION

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the
“Independents”) respectfully files this Brief in response to the direction of Hearing Officer Ron
Jones, Director of the Tennessee Regulatory Authority (“TRA” or “Authority”), at the Status
Conference held n the above-referenced proceeding on February 17, 2004. The Coalition
membership 1s coimprlsed of 21 Independent telephone companies and cooperatives which
collectively provxae approximately 340,000 access lines to customers who reside and work
within the more rural areas of Tennessee.

At the February 17 Status Conference, the Hearing Officer requested that the parties
address two matters:

1. The Pepding July 25, 2003, BellSouth “Motion for Reconsideration or, in the
Alternative, Clarification of the Initial Order of Hearing Officer for the Purpose of
Addressing Legal Issues 2 and 3 Identified in the Report and Recommendation of the Pre-

Hearing Officer Filed on November 8, 2000” (the “BellSouth Motion”)'; and

2. The Peﬁding April 3, 2003 “Petition for Emergency Relief and Request for
Standstill Order by the Tennessee Rural Independent Coalition” (the “Coalition Petition™).

In addition, the Hearing Officer asked the parties to identify any additional pending 1ssues and to

propose how to proceed.

1 BellSouth orniginally filed a Motion on July 15, 2002 and subsequently filed this “Substitute Version ”
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L Introduction, Summary and Background

In response to the requests of both BellSouth and the Coalition, the Hearing Officer has
held the BellSouth Motion in abeyance since September 4, 2002, and the Coalition Petition n
abeyance since May 5, 2003. In an effort to resolve by agreement the 1ssues associated with each
of these pleadmgs, the Parties have held numerous discussions and exchanged both
correspondence and proposals. While 1t 1s regrettable that the parties have not resolved the
underlying issues, the fact 1s that the most ardent of good faith negotiations does not always
resolve disputed differences. The participation of a lawful decision-maker 1s sometimes required
to ensure that order and integrity of process 1s maintained. In this instance, the Coalition
respectfully has concluded that the participation of the TRA is required to address both the
pending BellSouth Motion and the Coalition Petition.

A The‘pendmg BellSouth Motion and Coalition Petition are not affected by any

changes 1n law or regulation that have become effective subsequent to the prior
filings by the parties addressing these issues.

Although‘the underlying dispute between BellSouth and the Coalition members involves
certain disputed legal 1ssues, neither the BellSouth Motion nor the Coalition Petition 1s complex.
The parties have previously addressed the relevant facts and the relevant law, and the Coalition
will not burden the record with repetitive argument.” During the period of time that has elapsed
while the BellSouth Motion and the Coalition Petition have been held in abeyance, the Coalition

1s aware of no change 1n law that 1s relevant to the resolution of either.’

2 For convenience and ease of reference, the Coalition attaches hereto the August 16, 2002 Reply Brief of the
Coalition 1 response to the BellSouth Motion Attached to this Reply Brief 1s the November 9, 2000 Brief of the
Coalition 1n response to the Hearing Officer’s request for briefing of Issues 1, 2, and 3 1n this generic rural universal
service proceeding The BellSouth Motion addresses only Issue 2 As noted below, BellSouth has previously
appealed the decision of the Hearing Officer regarding Issue 1, and that decision was affirmed by the Authority

3 Should any party suggest n 1ts Brief that any purported change 1n state or federal law or regulation 1s

relevant to the determunation of either the BellSouth Motion or the Coalition Petition, the Coalition will address any
such contention 1n 1ts Reply Brief
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B No dispositive factual 1ssues are 1n dispute

There are no factual disputes which could otherwise complicate the determination of the
pending BellSouth Motion and Coalition Petition The full record 1n this proceeding contains all

of the facts necessary to the resolution of each. In summary, the facts are as follows.

L. BellSouth has an estabhished physical interconnection of its network with each Coalition
member.
2. The physical interconnection between BellSouth and each Coalition member is subject to

terms and conditions set forth in agreements between the parties.

3 The physical interconnection of BellSouth to the networks of other carriers is subject to
the jurisdiction of the TRA with respect to the transmission of telecommunications services
(other than interstate interexchange service)

4. BellSouth wants to change the terms and conditions of the existing arrangements between
BellSouth and each Coalition member. The Coalition invested considerable time and effort in
the development of new terms and conditions together with a proposed statewide plan to preserve
and advance universal service in the areas of rural Tennessee served by the Coalition members.
Although the Coalition understood from the negotiations that BellSouth 1s in agreement with the
proposal, discussions between BellSouth and the Coalition reached an impasse. The breakdown
in the discussions has occurred because the Coalition members will not commut to alter existing
interconnection terms or to request TRA authority to do so 1n the absence of the implementation
of a comprehensive rate design and cost recovery proposal that preserves universal service in
rural Tennessee without producing inordinate pressures to increase basic service rates.

5. BellSouth formerly made payments to the Coalition members for the termination of
traffic that BellSouth carried on a for-fee basis to the networks of each Independent. Payments
were made 1n accordance with the compensation terms and conditions of the existing contractual
arrangements between each Independent and Bellsouth. With the approval of the Hearing
Officer, the amount of compensation was revised for a three month interim period ending on May
31, 2003 for that traffic that BellSouth 1dentified as originating on a wireless carrier network.
With respect to traffic carned subsequent to May 31, 2003, BellSouth has refused to honor the
existing arrangement and has made no payment to the Coalition members for the termination of
this traffic.



|

|

C. No relevant facts are 1n dispute, all applicable legal 1ssues have been resolved. The
underlying issues raised by the BellSouth Motion and the Coalition Petition have been
determined by prior Orders of the TRA and the Hearing Officer; enforcement of the
Authornty’s decision is required

The prior pleadings and Orders 1n this proceeding fully document the ongins of the
dispute between BellSouth and the Independents. BellSouth wants to alter the existing
interconnection arrangements with the Independents; the Independents do not disagree with the
notion that 1t is mutually advantageous to consider changes in rate design and other
interconnection terms and conditions 1n light of the evolution of both technology and the
competitive marketplace.

The mitial and fundamental difference between BellSouth and the Independents is with
regard to the process and factors that should be considered and addressed in the implementation
of any new interconnection arrangements. Within this proceeding, the Coalition has previously
addressed the direct relationship of these arrangements and the ability of rural Independents to
maintain and advance the objectives of universal service * The Coalition has urged only that
changes in the interconnection arrangements with BellSouth should not be undertaken without
consideration of the impact on universal service and that no change should be implemented
without TRA approval It 1s the understanding of the Coalition that BellSouth would like to treat
the terms and conditions of 1ts interconnection with each Independent as a purely commercial
contract matter aé opposed to a matter that 1s subject to TRA’s rights and obligations regarding

the maintenance and fostering of universal service throughout the State of Tennessee.

4 In summary, rural Independent service areas generally have geographic and demographic characteristics
that result in higher service costs per customer In order to ensure that the objectives of universal service are met,
recognition has been given not only in Tennessee, but at the federal level and throughout the nation, to the fact that
all customers benefit from the ability to send and receive telecommunications to and from rural areas This principle



BellSouth imtially sought simply to cancel all existing interconnection terms and
conditions with the Independents, and to continue utilization of the physical network
interconnection to each Independent without any further financial compensation arrangement.
The Coalition aréued and demonstrated that the existing terms and conditions of interconnection
between BellSouth and each Independent exist under the authority of the TRA, and that the
arrangements reﬁect a reasoned rate design and cost recovery mechanism for rural Independents
and their customers that foster the preservation of universal service objectives

In the “In’1t1a1 Order of Hearing Officer” issued on December 29, 2000, the former
Hearing Officer determined that the TRA has jurisdiction over the Settlement Contracts
“arrangements” between BellSouth and the Coalition members. In addition, the Hearing Officer
ordered that the existing arrangement would remain 1n place “until such time that the current
arrangement 1s otherwise termnated, replaced or modified by the Authority.” BellSouth did not
like the decision; it appealed to the Authority. On May 9, 2001, the Authority, however, affirmed
the Initial Order Qf the Hearing Officer, stating “BellSouth cannot rely on what it terms ‘private’
contractual provisions to circumvent or avod 1ts regulatory obligations.”®

The Initiall Order of the Hearing Officer and the Authority’s Order affirming the Hearing
Officer resolved the legal issues that are pertinent to the resolution of both the pending BellSouth

Motion and the Coalition Petition:

has traditionally translated into various forms of rate design mechanisms 1n order to ensure that the public interest of
all ratepayers 1s preserved

5 Initial Order of Hearing Officer, Docket No 00-00523, p 12 Itis sigruficant to note that the Hearing
Officer deternuned at footnote 28 of this Order that the arrangement between BellSouth and each Independent 1s
ordered to be maintained “outside of the existing contract

6 Order Denying BellSouth’s Petition for Appeal and Affirnung the Imitial Order of the Hearing Officer,
Docket No, 00-00523, p 11
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1. The terms and conditions of the interconnection arrangements between BellSouth and
each Independent remain 1n effect; and

2. These term and conditions are 1n effect by Order of the Authority — not as a matter of
contract, but outside of the existing contract.

Neither of these statements 1s under appeal or review. The legal issues reflected by these
statements were jrendered by the Hearing Officer and affirmed by the Authority, and each is

applicable to the resolution of the pending BellSouth Motion and Coalition Petition.

II. The BellSouth Motion Is Moot and Should Be Dismissed

On June I28, 2002, the Hearing Officer 1ssued an Order addressing “Legal Issues 2 & 3
Identified in the Report and Recommendation of Pre-Hearing Officer Filed on November 8,
2000 On July iS, 2002, BellSouth initially filed 1ts Motion for reconsideration of thts Order.
The BellSouth Motion addressed only Issue 2: “Should the withdrawal of toll settlement
agreements betwéen BellSouth and the Rural Local Exchange Carriers be considered 1n the Rural
Universal Serv1c:e proceeding?”

In the Jun[e 28, 2002 Order addressing Issue 2, the Hearing Officer concluded that “it is
lawfully ncumbent upon the Authority to consider the withdrawal of toll settlement agreements
between BellSouth and the Rural Local Exchange Carriers in the Rural Universal Service
Proceeding.”’ ’ll‘he Hearing Officer did not suggest that the Independents and BellSouth should
view this determination as an indicator that they should cease discussions and negotiation of
settlement arrangéments, and the Independents certainly did not interpret the Order as any such
indicator

Nonetheless, BellSouth filed its Motion regarding only Issue 2. The BellSouth Motion

does not seek actual reconsideration of the Hearing Officer’s determination of Issue 2. Instead,

7 Initial Order of Hearing Officer, Docket No 00-00523, 1ssued June 28, 2002, p 4
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BellSouth soughjt “clarification” that this Order was not intended to suggest that the parties
should not contlrllue to negotiate. In 1ts brief 1in support of 1ts Motion, BellSouth stated that its
“bottom line” is :that 1t seeks relief to ensure “that nothing 1n this docket should delay or stand in
the way of reach;ng a new agreement, and entering into a new contract, governing toll
settlements” W1th the Independents.®

In its Repily Brief filed on August 16, 2002, the Coalition noted that BellSouth had been
informed by word and deed that each Independent fully understands that the Authority
encourages the Irlldependents and BellSouth to discuss, negotiate, and arrive at mutually
agreeable terms énd conditions.” The subsequent events have demonstrated the factual reality of
the Coalition’s stl:atement. Subsequent to the filing of the Coalition’s Reply Brief, BellSouth
requested on August 23, 2002 that the BellSouth Motion be held 1n abeyance to afford the parties
the opportunity t;) negotiate. The request was granted on September 2, 2002.

Thereaftér, a sertes of discussions together with the crafting of new proposals ensued.

The parties apprqached this process 1n good faith, jointly sought additional continuances of the
Order holding thé: BellSouth Motion 1n abeyance, and reported continuously 1n accordance with
the schedule estabhshed by the Hearing Officer.

The memibers of the Coalition approached this process with openness and commitment
The Coalition sought to develop consensus toward a new proposal that addresses the concerns of
the parties and, rrf10st significantly, the overall public interest concerns regarding the maintenance

of universal service in the areas of rural Tennessee served by the Independents The Coalition

members are well aware that outside of formal processes and proceedings, other parties may

8 Brief of BellSouth in Support of 1ts Motion, August 2, 2002, p 4

t

9 Reply Brief of the Coalition in Opposition to the BellSouth Motion, August 16, 2002, pp 2-3
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disparage rural independent telephone companies, boldly but unjustly suggesting that the
Independents seek only to maintain existing interconnection arrangements for wrongful
purposes.10 Accordingly, the Coalition was intent to demonstrate a creative pro-active approach,
and to dispel this false characterization and suggestion that the Independents were in any way

slowing the process of implementing any changes that would be rational and serve the public

[
nterest. !

The Coalition achieved this objective The facts speak for themselves:

1. In the course of the negotiations that took place between BellSouth and the Coalition, the
Independents agreed to implement a BellSouth proposal regardmg changes in the terms and
conditions pursuant to which private line services are offered.’

2. When BellSouth, contrary to the Authority’s mandate to maintain existing
interconnection érrangements and payments, arbitrarily ceased payment of termination charges to
the Independents, for traffic that BellSouth 1dentifies as “CMRS traffic,” the Independents strived
to reach a compromuse and agreed to accept significantly reduced compensation payments for an
interim period.

3. The Coalition 1nvested considerable time, resources and effort to develop a consensus
proposal incorporating significant reductions 1 interconnection rates charged to BellSouth; the
Coalition understood that 1t had fully addressed BellSouth’s objectives.'?

The details of the Coalition’s proposal to establish new interconnection terms and

conditions in a manner that serves the public interest and all reasonable interests of all parties

i

10 See. e g, page 2 of the original BellSouth Motion filed on July 15, 2002 wherein BellSouth acerbically
states 1ts belief that the Independents have attempted to prevent BellSouth from terminating existing interconnection
arrangements in order “to continue to benefit from an unintended ‘gravy train’ flowing from these outdated
contracts " ‘

11 It 15 the understanding of the Coalition, however, that BellSouth has not yet elected to seek TRA approval
to implement the changes BellSouth proposed and to which the Independents agreed

12 In the most recent discussions with BellSouth prior to the February 17 Status Conference, BellSouth
representatives indicated a new demand, wnsisting that the Independents commut to a date certain by which they
would reduce nterconnection rates charged to BellSouth urespective of whether or not other aspects of the Coalition
proposal addressing universal service considerations were implemented The Coalition refused to agree to
BellSouth’s demand, and maintain that 1n light of the affirmed and standing Orders 1n this proceeding, they cannot
and should not agree:to this demand  As a result, the parties reported accordingly to the Hearing Officer at the
February 17 Status Conference, mdicating the break-down of discussions
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may properly become the subject of future aspects of this generic rural umversal service

proceeding At present, however, consideration is focused only on the BellSouth Motion. The

relief sought by I:3ellSouth 1s very limited. By 1ts Motion, BellSouth sought only clarification that

“the termmation or renegotiation” of the contracts between BellSouth and each Independent
|
|

|
“need not be pos:tponed.”13

The BellSouth request is moot There 1s no need to clarfy that the Initial Order of the

Hearing Officer iaddressmg Issue 2 was not intended to discourage the parties from negotiating

The BellSouth NIIotlon was held 1n abeyance, and the parties did negotiate Nor is there any need

to address whether the contract may be terminated pending the conclusion of this proceeding.
Termination of the contract is no longer a relevant legal matter. BellSouth has already purported
i
to terminate the c;:ontract. As a matter of law, the Hearing Officer determined, and the Authority
|

affirmed, that the terms and conditions set forth in the existing “terminated” agreements are to be

14

maintamned in the “arrangement, outside of the existing contract.”” The matter has been decided.

The decision has been affirmed There 1s no need to decide whether BellSouth may terminate

|
the contract. The matter is moot as a result of the enforcement of the standing and affirmed
|

December 29, 20;00, Order of the Hearing Officer which 1s not, and should not be, brought under

review for a seco:nd time by the BellSouth Motion '
|

13 BellSouth Motlon, p3

14 Initial Ordér of Hearing Officer, December 29, 2000, at fn 28

|
15 The BellSo:uth Motion also requests “clarification” of the Hearing Officer’s statement at page 4 of the June
28, 2002 Initial Order of Hearing Officer that “the Tennessee Public Service Commussion directed BellSouth
Telecommunications, Inc (“BellSouth” ) to enter into toll settlement arrangements that were structured 1n a manner
that enabled independent carriers to maintain their current revenue streams ”  BellSouth seeks reconsideration of
“the portion of the order based on this presumption ” This statement however 1s anecdotal, and not dispositive, the
request 1s moot and should be denied No portion of the Order was based on the specific presumption 1n the quote
cited out of context by BellSouth To the contrary, the Order was based on the urefutable fact that there has been a
“very strong connection between the contribution that the toll settlement arrangements provide to rural carriers and
their ability to mamt|am affordable residential services ** Initial Order of Hearing Officer, June 28, 2002, p 4

| - 10 -
|
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III.  The Coalition Petition Should be Granted; It Merely Seeks Enforcement of the
Standing Orders Issued in this Proceeding.

The Coal;tlon will not burden the record by repeating in total the facts and applicable law
set forth in the Cballtlon Petition filed on Apnl 3, 2003. In summary, BellSouth has decided that

it no longer should have to pay the Independents for any traffic terminated by BellSouth on any

i

Independent’s ne‘:twork 1f BellSouth 1dentifies the traffic as “CMRS” traffic. Prior to
implementation off this unilateral BellSouth policy decision, BellSouth purports that it did

compensate the Ipdependents for the termination of this traffic in accordance with the terms and

l
conditions of the existing settlement agreements. No question of fact or law exists  BellSouth

did make paymerilts to the Independents for this traffic pursuant to the terms and conditions of

these agre:e:ments“.16 The terms of these settlement agreements (which are now maintamed under

“arrangements”’ dut51de the existing contract, as discussed above) are the only terms and
i

conditions pursuant to which BellSouth operates in Tennessee with respect to its intrastate
|

nterconnection to each Independent !’

Whether or not a spe[mﬁc order of the former Tennessee Public Service Comnussion 1s 1dentified that addresses this
concept, the fact remans that the settlement arrangements have, with the Authority’s knowledge and oversight,
produced a portion rural independent cost recovery that, in turn, reduced pressures to otherwise increase the basic
rates charged by the rural Independents to rural customers for basic service

16 The Coalition notes that with respect to several of the Independents, an 1ssue exists with regard to whether
BellSouth made full payments due to each Independent for the termination of this traffic Although the Independents
understood that the negotiation discussions held while the BellSouth Motion and Coalition Petition were 1n abeyance
would include negotiations to settle these claims, no meanungful responses to the Independent claims have taken

place Each of the claiming Independents reserves its rights to pursue these claims 1n all appropriate forums
!

17 Contrary to any “red herring” argument any party may attempt to assert, the fact that the subject traffic
carried by Bellsouth to the Independent networks for termunation may be “CMRS” traffic 1s_irrelevant with respect to
existing arrangements, terms and conditions BellSouth has apparently entered into bi-lateral agreements with
CMRS carriers to provide those carriers with indirect connectivity to the Independent networks BellSouth and the
Independents have existing terms and conditions, originally set forth in the settlement agreements, which govern
BellSouth’s termination of traffic on Independent networks  There exists no law or regulation, and no party can
point to any order, that automatically overrides the established and effective terms Bellsouth could have come to the
Independents and asked to negotiate new terms and conditions for this specific subset of traffic, 1t did not Bellsouth
instead elected self-help in defiance of an existing Authority Order

| - 11 -
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In order both to demonstrate the willingness of the Independents to negotiate and

compromise, and to avoid the expense of protracted legal proceedings, the Independents reached

1
!

an interim agreer;nent with BellSouth pursuant to which BellSouth paid each Independent a
significantly reduced mterconnection fee with respect to traffic that Bellsouth identifies as
“CMRS trafﬁc.”i As the Hearing Officer is aware, the interim arrangement between BellSouth
and the members; of the Coalition ended on July 31, 2003.

The particles have previously reported in jointly filed status reports that new interim offers
have been exchaﬁged and that the parties have discussed these offers. The Coalition regretfully

!
reports that 1t 1s unlikely that agreement or resolution of this matter can be reached between the

parties in the absence of action by the TRA. Prior to May 1, 2003, the parties treated the subject

interconnection arrangements and traffic in accordance with existing terms and conditions
i

established betweien BellSouth and the Coalition members. The subject traffic may likely in the

future become subject to new terms and conditions as a result of the negotiations and arbitrations

that are ongoing pursuant to Sections 251 and 252 of the Telecommunications Act and in

accordance with the Hearing Officer’s directive in this proceeding The new terms and

conditions will become effective as a result of agreement or arbitration consistent with the
;
requirements of the Telecommunications Act, and consistent with the affirmed Initial Order of

the Hearing Officer 1n this proceeding that all existing terms and conditions be maintained “until
|

| .
such time that the current arrangement 1s otherwise terminated, replaced or modified by the

Authority.”! 8

In the spmlt of additional compromise, the Coalition has proposed to agree to continue to

utilize the mterlm;arrangement until such time as the TRA has approved new terms and
!

18 Initial Order!ofHearmg Officer, Docket No 00-00523, December 29, 2000, p 12
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conditions applicable to the subject traffic and consistent with the processes established by Sec.

|
252 of the Telecommunications Act This offer has been rejected.

Asa resuit, the Coalition members should have every right to enforcement of the terms
|
and conditions of the existing arrangements, the very relief inmitially sought in the April 3, 2003

Petition. The rec:luested relief is consistent with applicable law and merely seeks enforcement of
the prior order of;' the TRA affirming the Initial Order of the Hearing Officer 1ssued on December
29, 2000. E

The Coallitlon members remain willing to pursue the continuation of the prior

1
'

compromise duri;ng the time period remaining through December 31, 2004 or until new terms

and conditions are reached.'’ In the absence of agreement to continue this compromise
I

arrangement, hov:vever, the Coalition members have not and will not warve their rights.?

Accordingly, the'Coalition members respectfully request that the TRA no longer hold the April 3,

2003 Petition 1n ;iibeyance, and further request consideration of the Petition and grant of the relief
requested. Finally, the Coalition respectfully urges that the Hearing Officer act expediently on

i .

this request Since August 1, 2003, the Coalition members have received no compensation for
i

the interconnection and termination services provided to BellSouth for CMRS traffic that

|
BellSouth has elécted to interconnect to the Coalition member networks.?!
i
i

19 The Coalmbn respectfully notes that the compromuse 1t has proposed 1s simular to the terms and condition
reached 1n other states in which BellSouth operates A copy of one such compromuse settlement agreement was filed
in this proceeding by the Coalition as an attachment to the Coalition’s Response to the Petitions for Arbitration filed
by several CMRS carriers For some unknown reason, BellSouth and the CMRS carriers refuse to enter into simular
agreements with the Foalltlon members

20 The final offer to address this 1ssue made by BellSouth incorporated a further reduced fee and insistence
that BellSouth would not be responsible for payment to any Independent for the subject traffic carried after March
31,2004 This proposal leaves the Independents in limbe and 1n a situation far short of those compronuse
arrangements reached in other States

21 The 51tuatx(!>n for the Coalition members 1s worse than it may at first appear In fact, payment has ceased
with respect to the traffic that was interconnected to the networks of the Coalition members after May 31, 2003 The
interim agreement a;?'plled only to “payments” made through July 31, and not to traffic sent through July 31

|
| - 13 -
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IV. CONCLUSiON

During tﬁe period 1n which the BellSouth Motion and the Coalition Petition have been
held in abeyanceé, the Coalition has actively committed resources to the resolution of all
immediate and u;nderlymg issues. A review of the proposals that have been offered and
discussed will de:monstrate the substance of the commitment undertaken by the Independents.
Unfortunately, the discussions among the parties have not resulted 1n resolution. The Coalition
respectfully requjests that the TRA resolve both the BellSouth Motion and the Coalition Petition.

As discus}sed above, the Coalition asks that the BellSouth Motion be dismissed. The
relief requested was limited to clarification that the Authority encouraged continued negotiations
among the partleé and that BellSouth could terminate the subject settlement agreements. The
negotiations havé continued, and pursuant to an affirmation by the TRA of the December 29,
2000 Inital Ordér of the Hearing Officer, the terms and conditions of the settlement agreements
purportedly term;nated by BellSouth are maintained by Authority Order outside of the contracts.
The BellSouth Motlon is moot and should be dismissed

The Coaliltlon also requests that the Authority grant the Coalition Petition. The
Independents ha\i/e not been paid for any of the subject traffic carried by BellSouth to the
Independent networks after June 1, 2003 BellSouth’s refusal to pay 1s in direct violation of the
Authority’s Order. The termination of the traffic 1s subject by Authority Order to the terms and
conditions set forth imtially in the settlement agreements, and pursuant to which BellSouth made
payments for this‘: traffic until May 2003. The Coalition members have offered to continue the
now long ago explred interim settlement arrangement, but BellSouth has refused this offer

Accordingly, the Coalition respectfully urges the grant of its Petition. The Authority should,

indeed must, enforce its Orders and rulings 1ssued in this proceeding The Authority has spoken

- 14 -
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!

the existing terms and conditions of interconnection, including rates, between BellSouth and each

! . .
Independent are to be maintained until such time that the current arrangement is otherwise

terminated, repla{ced or modified by the Authonty

!
1
i
I
|
!
{

Respectfully submutted,

NEAL & HARWELL, PLC

By: WMJW

William T. Ramsey
John D. Clarke

2000 One Nashville Place
150 Fourth Avenue North
Nashville, Tennessee 37219
(615) 244-1713 Telephone
(615) 726-0573 Facsimile

KRASKIN, LESSE & COSSON, LLC

By: J?L&//&r« Lrarke. (4, /«/M_J

Stepflen G. Kraskin

Kraskin, Lesse & Cosson LLC
2120 L St. N.W. Suite 520
Washington, D.C. 20037

Counsel for The Tennessee Rural Independent Coalition
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REPLY BRIEF OF THE RURAL INDEPENDENT COALITION
IN OPPOSITION TO THE BELLSOUTH TELECOMMUNICATIONS, INC.
MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE,
CLARIFICATION OF THE INITIAL ORDER OF THE HEARING OFFICER FOR
THE PURPOSE OF ADDRESSING LEGAL ISSUES 2 AND 3 IDENTIFIED IN THE
REPORT AND RECOMMENDATION OF THE PRE-HEARING OFFICER FILED
IN NOVEMBER 8, 2000

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the
“Independents”") respectfully files this Reply Brief in response to the above-referenced filing by
BellSouth Telecommunications, Inc. (‘BST”) for reconsideration or clarification (the “BST
Motion”). The Coalition submuits, as demonstrated below, and by the attachments hereto, that the

BST Motion should be denied. No basis exists in law or fact to warrant reconsideration of the

I The Coalition includes the following companies: Ardmore Telephone Company, Inc.,

Ben Lomand Rural Telephone Cooperative, Inc., Bledsoe Telephone Cooperative, CenturyTel
of Adamsville, Inc., CenturyTel of Claiborne, Inc., CenturyTel of Ooltewah-Collegedale, Inc.,
Concord Telephone Exchange, Inc., Crockett Telephone Company, Inc.,

Dekalb Telephone Cooperative, Inc., Highland Telephone Cooperative, Inc., Humphreys
County Telephone Company, Loretto Telephone Company, Inc., Millington Telephone
Company, North Central Telephone Cooperative, Inc., Peoples Telephone Company, Tellico
Telephone Company, Inc.,Tennessee Telephone Company, Twin Lakes Telephone Cooperative
Corporation, United Telephone Company, West Tennessee Telephone Company, Inc., and
Yoere Telephone Cooperative.



prior determinations by the Hearing Officer in this proceeding.” Nor is action on the BST Motion

required to clarify the Hearing Officer’s determinations.

L The BST Motion Should Be Denied. The Independents Have Expressed and
Demonsrated Coptinued Willingness to Negotiate Interconnection Arrangements and Services
with BST. Accordingly, the Requested Relief is Unnecessary.

[

BST emphatically states in its Motion that its “bottom line” is that it seeks relief to ensure

2 Subsequent to the November 9, 2000 filing of the Initial Brief of the Rural Independent
Coalition (the “Independent November 9, 2000 Brief”) in this proceeding, there has been no
change in fact or law that would warrant or require reconsideration or clarification of the
determinations by the Hearing Officer. As discussed above, clarification by the TRA is not
necessary to encourage good faith negotiation by the Independents with BST. The Independents
fully recognize, as should BST, that good faith negotiation may not yield mutually agreeable results,
and that any party (i.e, BST or an Independent or group of Independents) may seek further
guidance from the TRA in the context of the Authority’s jurisdiction over BST’s provision of
intrastate toll services and intrastate interconnection with other carriers. The position of the
Independents is consistent with the prior state regulatory decisions, statute and the determinations
of the Hearing Office in this proceeding. The factual and legal support with respect to these
matters are fully set forth in the Independent November 9, 2000 Brief. Rather than repeat these
discussions, the Coalition incorporates them herein by reference and attaches a copy of the
November 9, 2000 Brief for the Authority’s reference. See Attachment A.



“that nothing in t‘his docket should delay or stand in the way of reaching a new agreement, and
entering 1nto a new contract, governing toll settlements” with the Independents. (BST Brief at p.
4). Additional in;position on the processes of the Authority to reconsider or clarify this matter is
wholly unnecessa:ry. The Independents have informed BST by word and deed that each
Independent fully understands that the Authority encourages the Independents and BST to
discuss, negotiate, and arrive at mutually agreeable terms and conditions with respect to the
provision of intraLATA toll services. The Independents have met with BST to discuss these
matters and continue in their willingness to do so.

Accordingly, and to the extent that the intent of the BST Motion is simply the “bottom
line” as alrticulated by BST and refenced above, there is no need for further action on the BST
Motion. The Independents have reiterated their willingness to discuss and negotiate the issue
raised by BST, and clartfication of the Authority’s intent in this regard is not required. The
Coalition notes, for the information of the Authority, that on July 15, 2002, the very day that BST
first filed its Métion, a meeting between BST representatives and many Independents had already
been scheduled as a follow-up to a meeting held in May. Irrespective and contrary to this fact, BST
wrongly averred in the initial rendition of its Motion:

the independent companies have been unwilling to renegotiate the arrangements...
(Inttial BST Motion filed July 15, 2002, p. 2. The Independents assume that within the BST
organization, information regarding the Independent willingness to continue to negotiate may not

have been communicated. At this juncture, however, no question should exist. No reason in law

3 While the Coalition recognizes that BST filed a “Substitute Version” of its Motion on

July 25, 2002, the Coalition is not in receipt of any document or statement by BST that recants or
addresses the incorrect impressions and unconscionable inflammatory language BST
incorporated in the initial filing of its Motion.
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or fact exists for a{ction by the Authority on the BST Motion.

1

II. The Independents are Concerned that the BST Motion and Supporting Brief, in the
Best Light, May be Characterized as Providing an Inaccurate Impression.

|
The Coalition respectfully raises for the Authority’s consideration its concern that

numerous statements in the BST Motion and the BST Brief provide what, at best, may be

characterized as an incorrect portrayal of the historic and existing relationship between BST and
the Independents. If the BST Motion is simply intended, as stated by BST, to ensure “that
nothing in this docket should delay or stand in the way of reaching a new agreement, and entering

into a new contract, governing toll settlements,” the Coalition respectfully submits that BST can

and should withdraw its request, as demonstrated in Section I, above. If, however, BST insists on

pursuing its Motion, the Independents respectfully request that the Authority schedule a hearing

and request testirlnony by BST to support the broad allegations and misleading factual statements
incorporated intc;': its Motion and Brief.

While no;new matter of fact or law has ariser; that warrants the BST re‘quested
reconsideration or clarification, the Coalition notes the existence of a non-dispositive fact that
may provide context for BST’s motivation in filing its Motion. Although the Independents had
not heard ofﬁmaliy from BST with respect to any discussion or consideration of changes in

i
interconnection atrrangements for a long period of time, on April 5, 2002, BST abruptly notified
the Independents: of its intent to change the existing arrangements and to act unilaterally in the

event that change'satisfactory to BST did not occur. (See Correspondence of April 5, 2002, from

BST to Independents, Attachment B). The Independents were particularly surprised by the BST



pronouncements in consideration of the fact that BST had opposed the Independents in their
attempt to facilita.te additional consideration of all related issues by the industry and the Authority.
(See, Coalition L;etter of September 4, 2001 to Director Malone, Attachment C). Nonetheless,
the Independents:: responded to BST, and offered to meet to discuss any and all issues. (See,
Correspondence Elof April 27, 2002 from Independenits to BST). . As discussed above, the
Independents suBsequently met with BST and remai:n ready, willing, and able to do so.

The Independents are concerned, however, that the portrait painted by BST in its Motion
and Brief are far different from these facts. The Indfépendents are equally concerned with many of

l
the statements set forth in the BST Motion and Brief which are presented as fact. The concern of

the Independents reaches far beyond offense to the inflammatory and unnecessary language used

by BST in its Initi;al Motion filed Julyl5. The Independents are concerned that the BST

documents do not accurately convey the historic or existing arrangements and relationship
between BST and the Independents with respect to the provision of intraLATA toll services in the
Independent areas.

The Indeﬁendents have elected to not utilize this filing to identify each and every

statement by BST that generates concern that the Authority be provided with a full and accurate
picture. In fact, the Authority holds within its institutional knowledge an understanding of the

inaccurate understanding of these matters that may be conveyed by the BST Motion and Brief.
!
Rather than engage in what may be unnecessary debate, the Independents will refrain from further

comment on this matter pending BST’s decision regarding the Independent proposal that BST
{

withdraw 1ts Motion, and that all parties continue to discuss and negotiate the related matters, as
the Independents have expressed willingness to do and as BST has expressed to be the objective of

therr filing. In the:: event that BST does not withdraw its Motion, the Independents respectfully
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request the opportunity to supplement this Brief, and further request that the Authority establish a

hearing on this n{atter and require BST to provide testimony in support of 1ts Motion and Brief.

CONCLUSION
For the rel‘asons- set forth above, the Independents request that BST withdraw its Motion.

The Independents have been and remain willing to discuss and to negotiate all issues associated
|

f

with interconnection and other service arrangements with BellSouth. In the event that BST
|

does not—withdtax;v its Motion, the Independents respectfully request that the Authority dismiss the
Motion. In the al:temative, the Independents request the opportunity to supplement this Brief and
request that the TRA establish a hearing on this matter and require BST to provide evidence and
testimony in support of 1ts Motion and Brief.

Respectfully submitted,

The Tennessee Rural Independent
Telephone Company Coalition

By:

August, 16, 2002 Stephen G. Kraskin
' John B. Adams

|



3t By? company; 202 296 8893; Aug-16-02 2:55FN; fagye =i~

CONCLUSION

For the rcasons sct forth ahove, the Independents request that BST withdraw its Motion

The Independents have peen and remain willing to discuss and to negotiute all issuey

associated with interconnection and other service arrangements with BeliSouth. 1n the event

that BST does not withdraw its Motion. the Indcpendents respectiully request that the Authority
dismiss the Mmitm:. Tn the altemative, the Independents request the opportunity Lo supplement

this Brict and request that the TRA establish a hearing on (his matter and require BST © provide

evidence and testumony in support of its Motion and Bricf.
Respectfully submitted,

| The Tennessee Rural Independent

Telephwy Coalition
‘. By: (f ‘/ A

Stephen G. Kraskin
John BB. Adams

Kraskin, | .esse & Cosson, LLP
7120 L Street, NNW., Suite 520
Washington, D.C. 20037
202-296-8890
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Before the
Tennessee Regulatory Authority

Nashville, Tennessee

IN RE: | )

GENERIC DOCKET ADDRESSING DOCKET NO. 0000523

RURAL UNIVERSAL SERVICE

P N

l BRIEF OF THE RURAL INDEPENDENT COALITION
The Rura‘ll Independent Coalition (hereafter referred to as the “Coalition” or the
“Independents”) %espectfully files this Brief in response to the dire‘ctlon established by the
Tennessee Regul:%\tory Authority (“TRA” or “Authority”) at the Status Conference held in the
above-referenced Eproceeding on October 31, 2000. The Coalition membership is comprised of 20
Independent tele:phone companiles and cooperatives which collectively provide approximately

314,000 access lines to customers who reside and work within the more rural areas of Tennessee.

Introduction

The Authiority has requested that the parties address three threshold issues:
1. Does the TRA have jurisdiction over the toll settlement arrangements between
BellSouth and the Rural Local Exchange Carriers?

i
2. Shouldi the withdrawal of toll settlement agreements between BellSouth and the Rural
Local Exchange Carriers be considered in the Rural Universal Service proceeding? If so, how
should they be considered?

3. Is the state Universal Service statute, as enacted, intended to apply to rate of return
regulated companies, as such companies are defined under state law?

Meaningful consideration and understanding of these issues, on both an individual and collective




basts, is vital to each of the Independents and their respective abulities to sustain and foster the

provision of universal service in the rural areas of Tennessee. In their Comments filed in this
1

proceeding on Séptember 5, 2000, the Independents addressed both the short and long term
adverse impact on universal service that would result from the arbitrary and isolated termination
of settlement agreements between the Independents and BellSouth.

l . .
From a policy perspective, universal service concerns for rural Tennessee ratepayers

mandates an affirmative response to each of the issues set forth by the TRA. The Authority and all

participating parties ate well aware that the opportunity to recover the costs of providing universal

service in rural Tennessee has traditionally depended significantly on the contribution to cost

recovery that eacb Independent receives from the division of intrastate intralATA toll revenues

|
with BellSouth. Mile the Independents and BellSouth historically entered into negotiated
diwision.of revenue settlement arrangements, the TRA (and its predecessor) held ultimate authority
to be utilized if a%ld when necessary to ensure that the public interest was fully served in the
establishment of irhrough rates among the connecting carriers.

Because of the historic dependence on settlements as an integral part of overall cost
i
recovery for the rural Independents, the proposed withdrawal of the toll settlements and the

[

resulting impact on universal service cannot be ignored. Accordingly, in their September 5, 2000,

Comments the Independents offered a comprehensive state rate redesign and universal service
f

plan that would appropriately incorporate consideration of BellSouth’s proposed termination of

|
the settlement agreements. In addition, the Independents asked the Authority to take emergency
action to continue the existing settlement agreements pending the consideration of the

i
Independents’ universal service and rate redesign proposal in this proceeding. Absent action by

the Authority or significant increases in rural Independent service rates, BellSouth’s unilateral
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termination of the settlement agreements will severely impact the cash flow and continuing

operational viability of rural Independents.
Accordingly, and as more elaborately discussed in the Coalition’s September 5, 2000
Comments, pubiic policy interests require: 1) that the TRA holds authority over BellSouth’s

settlement arrangements for through rates for ntralL ATA toll service that has been provided by

BellSouth and the Coalition Members; 2) consideration in this proceeding of the significant

impact of BellSouth’s proposed termination of the settlement agreements on the provision of

universal service; and 3) application, as a matter of policy, of the state Universal Service statute to

the rural rate of return regulated companies in order to meet the objective of universal service in

H
rural Tennessee. These three threshold issues require an affirmative response, however, not only

as a matter of public policy, but also as a matter of law, as discussed below.

!

I
{
Issue I: Does the TRA has jurisdiction over the toll settlement agreements between BellSouth
and the Rural Local Exchange Carriers?
: I . . . . f
The TRA 'has jurisdiction.over the toll settlement agreements between BellSouth and the
Rural Local Exchange Carriers. Several sections of Title 65 of the Tennessee Code Annotated
confer general jurisdiction upon the TRA. The TRAs jurisdiction over toll settlement
arrangements, which are a historical form of universal service cost recovery, is especially certain in
the context of revising the Tennessee Universal Service mechanism.

The TRA’s jurisdiction over toll settlement arrangements is not, however, derived solely
i

from its consideration of appropriate Universal Service mechanisms. TCA 65-5-201 provides in
part that:

The [TRA] has the power . . . to fix just and reasonable individual rates, joint rates,

f -3
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i

tolls, fares, charges or schedules thereof, as well as commutation, mileage, and other
special rates, which shall be imposed, observed, and followed thereafter by any
public utility.

|

|
TCA 65-5-201. The authority to regulate joint rates necessarily includes authority over the division

of those rates between or among the jointly providing carriers as well as authority over the facilities
! . - .
those carriers use to provide the service. . The TRAs jurisdiction over toll settlement arrangements

is further ev1denciled by the last sentence of TCA 65-5-201, which states:" |

In fixing such rates, joint rates, tolls, fares, charges or schedules, or commutation,
mileage or other special rates, the [TRA] shall take into account the safety, adequacy
and efficiency or lack thereof of the service or services furnished by the public
utility. | '
!
1

An examination of the adequacy and efficiency of a jointly provided service necessarily includes an

examination of the way the service is provided, the facilities used, and the compensation due each

j
joint provider.

The Authority’s jurisdiction over the settlement arrangements between BellSouth and the

Independents is further demonstrated by the responsibility assigned to the TRA by the state

t

Universal Service statutory provisions. TCA 65-5-207 grants the TRA broad authority to craft a

new universal service mechanism designed for a competitive market. After stating its goal of the
f

continuation of Universal Service to all residential customers and the continuation of carrier-of-

lastresort obligations,* the Legislature mandated that the TRA investigate existing and alternative

Universal Service'lmechamsms.s As part of this investigation, the TRA is to “determine all current

|

4

TCA 65-5-207(a).

> TCA 65-5:207(b).
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i

| |
'

-~

l . . 6
sources of support for universal service and therr associated amounts.” Toll settlement

'
'
'

arrangements have long been used as a means of recovering the cost of the operations of
|
independent local exchange carriers (LECs) to ensure their continued provision of universal

service and fulfilment of carrier-of-last-resort obligations. Thus, the TRA has jurisdiction over toll

settlement arrangements. l
TCA 65-5-207(c) explicitly supports this conclusion. It states in part that:

|
The [TRA] shall create an alternative universal service support mechanism that
replaces current sources of universal service support only if it determines that the
alternative will preserve universal service, protect consumer welfare, be fair to all
telecommunications service providers, and prevent the unwarranted subsidization of any
telecommunications service provider’s Tates by consumers or by another telecommunications
service p'ro:vlde'r.

TCA 65r5—207(c);(emphasis added). The rtalicized text highlights two essgntial points. First, the

Legislature believes that some “unwarranted subsidization” may exist in the current mechanisms

.1 - . . . ! .
utilized to achieve universal service. Second, the Legislature intends that the TRA must consider
t

existing inter-carrier service arrangements in crafting a new universal service mechanism. As
' 1
addressed by the Independents in their September 5, 2000 comments, access charge levels and toll

settlements are the two primary sources of inter-carrier revenues for the Independents. Subsection

(c) makes clear that the TRA must consider these toll settlement arrangements in revising the

i

Tennessee Universal Service mechamism and to end those inter-carrier arrangements that 1t may

‘

deem unwarranted. Implicit in this charge to the TRA 15 the understanding of the Authority’s

jurisdiction over the inter-carrier settlements.
|

The Legislature did not stop there, however. It went on in other portions of subsection (c)

to further clarify its intent. Subsection (c)(5) provides for a rebalancing of rates to correct for the

i
|

'
t

®  TCA 54-5-207(b).




financial impact on a universal service provider of a change 1n the universal service support
mechanism, suc}'} as the impact on the Coalition members of changes to their toll settlement

f

arrangements with BellSouth. Subsection (c)(7) prohibits the TRA, however, from increasing rates

)
for “interconnection services” as a part of rate rebalancing. Interconnection services are defined in

e

TCA 654-101(f) ‘as “telecommunications services, including intrastate switched access service, that

allows a telecommunications service provider to interconnect with the networks of all other

telecommunications service providers.” According to TCA 65-4-101(c), “telecommunications

t

service provider” includes incumbent local exchange carriers. Thus, toll arrangements between

two incumbent LECs are included in the kinds of interconnection services over which the TRA
i
has jurisdiction. .

Even if the Legislature had not specifically contemplated TRA jurisdiction over the

BellSouth settlement agreements with the Independents, the authority would, nonetheless, hold

i

authority and res:ponsibility for these arrangements. The very essence of the public utility nature of
the intralL ATA toll service provided by the Independents and BellSouth is precisely that which the
Legislature has eﬁtrusted to the Authority. The TRA has “general supervisory and regulatory

power, jurisdiction, and control over all public utilities, and also over their property, property

rights, facilities, and franchuses, so far as may be necessary for the purpose of carrying out the

provisions of this chapter.” Thus, the TRA has jurisdiction over toll settlement arrangements to

the extent necessary: 1) to regulate joint rates, including the adequacy and efficiency thereof, and
' : . 1

the resulting settlement arrangements; and 2) to consider the toll settlement arrangements and

proposed changes in the context of the Authority’s investigation of the existing Universal Service

mechanisms and the implementation of new Universal Service mechanisms for the Coalition
1

1
members.




|

|
Issue 11: Should the withdrawal of toll settlements agreements between BellSouth and the
Rural Local Exchange Carriers be considered in the Rural Universal Service
proceeding? If so, how should they be considered?

The with:‘drawal of toll settlements agreements between BellSouth and the Independents

1

t
not only should, but must, be considered in the Rural Universal Service proceeding. As discussed

t . . . ,
regarding Issue I, the TRA is required to identify all current sources of universal service funding

'
i

and to determine the extent to which existing inter-carrier arrangements to support universal
service should be continued.” The toll settlement arrangements at issue precisely meet the

Legislative mandate for consideration in this proceeding. Toll settlements are a historical form of

Universal Service support to the Independents, and take the form of inter-carrier payments. In

+

this regard, toll settlements and the rate levels established for intrastate access charges are similar

1
t ’

traditional unive:rsal’ service mechanisms that have been established as integral parts of traditional
: .

rate and cost recovery design for rural carriers. The objective of the rate design and universal
‘ ,

service cost recovery mechanisms have been to promote universal service connectivity to rural

1

subscribers. In accordance with both the statute and sound pubtic policy, changes in toll

| ~
i

settlement arrangements must be considered in revising the Tennessee Universal Service

mechanism together with consideration of other inter-carrier arrangements, including access
' I

charge levels.

'

With respect to the issue of how toll settlement arrangements should be considered 1n this
t

proceeding, the (;oalition respectfully suggests that the TRA’s consideration should, consistent

with the statutory requirements, focus on the following objectives:

7 See TCA 65-5-207(b) and (c).



|
(1) 1dentifying toll settlements as a source of Universal Service cost recovery;

(2) Determining whether, and to what extent, continuation of those toll settlement

arrangements as a form of Universal Service cost recovery is warranted; and

1

(3) Identifying an alternative form of Universal Service cost recovery mechanism to replace
1 1

the Universal Service cost recovery provided by toll settlement arrangements if the TRA
i »
finds that continuation of those arrangements is not warranted. |

'

The Independents have incorporated these objectives into the comprehensive state universal

service and rate redesign plan set forth in their September 5, 2000 comments.
| N

N

1
|
0
)
'
'
l

1

Issue I1I: Is the state Universal Service statute, as enacted, mtended to apply to rate of
return regulated rural companies, as such companies are defined under state law?

From both a legal and policy perspective, the state Universal Service statute must apply to
rate of return regulated rural companies. Consistent with both the state statute and the federal

| ‘
Telecommunications Act,® principles and policies relating to the provision of universal service
' :

must be applicable to all local exchange carriers that are designated as providers of universal
: ;

service. Accordingly, no provision of TCA 65-5-207 suggests that it applies only to a particular

class of carrier on' the basis of the way in which a carrier 1s regulated. Instead, the opposite is true.

¥
The first sentence of the statute expresses the Legislature’s intent to preserve Universal Service to

all residential customers and to continue carrier-of-last resort obligations.” These goals cannot be
|

¥ 47USC §,254.
i

?  TCA 65-5:207(a).




achieved by applying unversal service principles and policies only to carriers operating pursuant to

'

a particular form of regulation (e.g., price regulation) and not to those operating pursuant to

another (e.g, rate of return).

Further support for application of the Universal Service statute to all carriers can be found

3

throughout the statute itself. Subsection (b) mandates that the TRA “determine all current
sources of support for universal service,” not just those for price-regulated companies. Similarly,

! - . . . : 3 .
subsection (c) requires fairness to “all telecommunications service providers.” Subsection (8)(i)

I

requires the TRA to consider the difference between the costs of providing services and the
revenue received from providing services, including the cost associated with carrier-oflast-resort
|

obligations, for both “high-density and low-density service areas.” The reference to “low-density

" service areas” is clearly a direct reference to rural areas, which tend to have low population density

and low customer density, and are generally served by the Coalition members. Further, this
| E

language is an alternative way of saying “all service areas” in that the phrase “high-density and low-

i
density service areas” may be read to include the whole universe of service areas, with high densi
Y g
. l

service areas and low-density service areas being subsets of the whole. - -.
|
TCA 65—5l—207 applies on its face to all carriers, including rural rate-of-return carriers. Any
other reading is contrary to the clear meaning of the statute and to the clear legislative goals stated
I ‘.

therein. An intetpretation that would exclude any rural incumbent universal service provider
i

would not be competitively neutral, and accordingly, any such interpretation would constitute a
i

violation of both the statute itself 10 and federal law."

|
i

10 TCA 65-5:207(c)(4). x

U 47 US.C.§ 254(0.

i
'




Conclusion
The Inde:pendents respectfully recognize that the Authority has identified three ‘threshold

i
issues that must be addressed and answered expediently in order to go forward in this proceeding.

b

In the absence of clarity in the resolution of these issues, the Independents are concerned that the
efforts of the parties and the Authority to address universal service concerns in the areas of the

state served by the Independents could be exposed to misfocused, distracting, and otherwise
|

unnecessary deb;a’}te. From the perspective of both.policy and law: 1) the TRA clearly has
jurisdiction over :BellSouth’s settlement agreements with the Independents; 2) the toll settlements

must be considered in any meaningful review of state universal service policies for the rural service
} ‘
areas; and 3) the state Universal Service statute must apply to all Tennessee providers of universal

service, including the rural rate of return carriers.

Universal service cost recovery for the Independents has historically been achieved through

rate design and cost recovery that balanced basic service rates with toll settlement and access
]

revenues. Any change in any aspect of the design will impact the provision of universal service.

The Independents respectfully request that the Authority take immediate action necessary to

V
'

1

ensure the contiriuation of the existing balance pending its consideration of the comprehensive
i

proposal set forth by the Coalition.

t
|

Respectfully submitted,

The Tennessee Rural Independent
Telephone Company Coalition

By: ‘
i Charles B. Welch, Jr.
: Farris, Mathews, Branan, Boboango & Hellen
' 618 Church Street, Suite 300
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Of Counsel ,
Stephen G. Kraskin
John B. Adams ;

|
Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
202-2968890
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Nashville, Tennessee 37219
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ATTACHMENT B

’ @ BELLSOUTH

Balltouth Tui;;;mmuuluuom. Inc. . Jorry Hendrix

Bulls 34801
178 West Punchtree Street, NI
Atlynta. Georgis 03T

April 5, 2002

Mr. Levoy Knowles

Ben Lomand Rural Telephone
P. 0. Box 670

McMinnville, Tennessee 37110

Daar Mr. Knowlas:

As you know, the IntraLATA Toll Setlements Contracts between our comparnles
implemented some years ago Intanded that Bell8outh would function as a primary
carmer for IntralATA toll traffic originated and terminated by your company. The
agreement also contamplated that yaur compény would bill and collect the intralATA
toll traffic at BallSouth toll tariff rates for toll calls originated by your and usars. As you
know, since that time, the environment in which we operate has changed dramatically
as a result of the Telacommunication Act of 1886 and market farces.

Over tho last several years BaliSouth has discussed with & number of the Indepandent
LECs in Tennessee the noed to revise the intralLATA toll compensation arrangement.
What BeliSouth has proposed during those msatings is & changa In the formula tor
compensation that more appropriately aligns with our existing compstitive local and toll
markets. As & part of that ongolng negotiation, you may recall that we .reached
agreement last year to update Bliling and Callection rates that were contained in the
agraement 1o bes more in allgnment with today's environment with the understanding
that the ramalning |ssues addressed in our letter of July 31, 2000 would ba addressed

this year.

While this issus has been discussed, no settiament has besn reached as of this time.
Meanwhile, the economic condition of the telscommunications industry and continuing
competitive inroads require that wa take same action to align our relationship to these
realities. Our ongoing analysis of the intraLATA toll getllements between our
companies continues to Indicate an Imbalance betwaen the old access rates contalned
in the agresment that BeliSouth pays to your company and the market based rates
charged to competing tall providers. This wag not tha Intent of the parties. This rate
imbalance is precisely the type of material change against which the termination
provision was designed to protect the parties. We are currently taking steps to address
this i1ssue thraughout our nins-state reglon.

440569
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in light of the Tennossee Regulatory Authority's Decembser 29, 2000 Order in Docket
No. 00-00523, BeliSouth is not invoking the termination provision that the agreement
allows at this time. BaliSouth is, howevar, hereby providing notice of its Intent to pursue
termination of this outdated agresment and negotation of a naw one. We strongly
prafer that any New agresment bg by negotiation. Wae, likewiss, undarstand your Issues
and will support same whenever possible. However, W6 cannot agree to defer
resolution of our overdue lssues pending &n uncertain resolution of yours. Therefare, In
the event that nsgotiation does not mova at an expedited pace toward resolution of this
issue, BellSouth will be torced to seek relief from the TRA and any other forum avallable
to us. The TRA's Qrder on this matter addressed the Issue of whether BellSouth could
yniigterally terminate certain arangaments without TAA involvement. Tha Order also
alated that it should not be construed to Interfars with continued negotiations. In fact,
the Order specifically admonishes the parties that

nothing stated {in the Order] should bs conatrued to suggest that current
gHorts in developing of pursuing altarnative interconnection compensation
mechanisms should be relaxed, or that this decision extends beyond
rescolving the immediate questions or the TRA's jurisdiction and authorlty
in this matter.

Initial Order of Hearing Officer, Dacember 24, 2000, Docket No. 00-00523, p. 12-13.
Accordingly. in the avent we are unable to reach agreement within a reasonable time
period regarding a new agreement, BeliSouth will petition the TRA for permission 10
terminais the old agreement. Furthar, if the parties 0O not commance good faith
negotiations by the tater half ot April 2002, BeliSouth will dispute all charges billad to
geliSouth that exceed the ravenue reported to gellSouth and will pursue all avallable
remedies. We belleve, however, that such action wiil not be nacessary.

We regret that the tane of this letter may be interprated as harsh, but it merely ralses
isguss we have all besn aware of and discussed for some period of time. Wg must now
act to address these inequities and establish an equitable arrangement for both of our
companies. We look forward to gstablishing an aquitable arrangement for both of our
companies. A template agraement will be sant 10 you for raview by April 12, 2002.
BeliSouth would like t0 gchedule a mesting to discuss the proposed Interconnection
agrasment with you during the week of either April 15 or April 22" Plgase let us knaw
of your availability. We are also happy to negotiate these Issues with you individually or
collactivaly with other companies. If you have any questions, pleasa contact Tim Watts

at 205-321-2066.

Sincersly,

440589
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Attachment C

KraskIN, LEssE & COSSON, LLP

ATTORNEYS AT LAw
2120 L Street, N.W., Suite 520
Washington, D.C. 20037

TELEPHONE (202) 296-8890 TELECOPIER (202) 296-8393

September 4, 2001

Melvin Malone, Director
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Re: Impact of Fedcral Regulatory Developments on the Provision of
Universal Service in Rural Telephone Company Service Areas

Dear Director Malone:

On behalf of the members of the Coalition of Small LECs and Cooperatives (the “Small
Company Coalition;”see attached list of member companies), I am writing to you with respect to
issues and concerns that affect the provision of unversal service in rural arcas of Tennessec.
Although I am wnting to you because of your role as hearing officer in the “Genenc Docket
Addressing Rural Universal Service,” Docket No. 00-00523, this correspondence addresses
matters that are outside of the scope of the issues presently under consideration in that pending
proceeding.

Subsequent to the initiation of Docket No. 00-00523 and the filing of nitial briefs and
responses, the Federal Communmications Commission (FCC) has undertaken or mitiated action in
scveral proccedings which may have direct and significant impact on the operations of rural
incumbent Tennessec local exchange carriers. A common theme resonates through each of these
proceedings: the consideration of changes in existng federal rules and regulations that determine
how a rural LEC establishes its rates and recovers its investment and expenses related to the
provision of universal service.

Set forth below is a bnef identification of several of these proceedings and the matters
under consideration:

1. Docket No. 96-45, “In the Matter of Federal-State Joint Board on Universal Service,”
whercin universal service funding of rural company service arcas is under consideration.

9. Docket No. 00-256 “In the Matter of Mulu-Association Group (MAG) Plan for
Regulation of Interstate Service of Non-Price Cap Incumbent Local Exchange Carncrs and
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Interexchange Carriers” wherein the appropriate level of interexchange access charges and the
recovery of rural LEC interstate costs is under consideration.

3. CC Docket No. 99-68, “In the Matter of Inter-Carrier Compensation for ISP-Bound
Traffic” wheremn intercarrier compensation for termination of internet traffic and the recovery of
associated costs is under consideration together with interim implications for all interconnection
services.

4. CC Docket No. 01-92, “In the Matter of Developing a Unified Intercarrier
Compensation Regime” wherein the elimination of mntercarrier compensation for the provision of
interconnection services is under consideration.

Individually and collectively, the outcome of thesc proccedings at the FCC will, in brief,
likely place increasing pressures on rural companies to raise local basic service rates n order to
offset the resulting losses in revenues that are presently derived from the provision of interstatc
interexchange access and interconnection services and federal universal service mechanisms.
Pressures to reduce intrastate access charge levels will undoubtedly not only follow, but will ikely
be exacerbated by arbitrage opportunities resulting from regulatory changes (e.g., resulting disparity
in interstate and intrastate access charges will encourage interexchange carriers to avoid intrastate
access services).

From the perspective of the Coaliton members, their service arcas and customers, 1t
appears that the proccedings under consideration in the Federal arena are geared to the facts and
circumstances that surround large carriers and large customers. Accordingly, we are witnessing the
emergence of a simplistic federal regulatory response that ignorces both the historic foundation of
the existing federal-state regulatory LEC cost recover system and the current and continuing
conditions applicable to the provision of umversal service in rural areas.

History taught - and both federal and state regulators traditionally recognized - that, as a
matter of both sound public policy and law, the costs of providing universal service in rural areas
could not reasonably be fully borne by rates charged directly to rural cnd user customers. Asa
constructive alternative, a rate design system evolved whereby a significant portion of these costs
have been recovered through a series of mechanisms including access charges, interconnection
service charges, and universal service funding. Each of these mechamsms is essentially based upon
the recognition that a rural LEC’s universal service network is of value not only to the rural
customer that resides in the rural service arca, but also to all individuals who utilize the public
switched network and thereby have the ability to send and receive telecommunications (o and from
the rural subscnber.

The proposals under consideration at the FCC 1n the proceedings cited above generally
overlook or set aside the public policy value of the existing rate design cost recovery mechanisms n
order to address the issues of the larger carriers that do not focus service efforts on the customers
residing in rural service areas. The objective of these carriers, with the implicit and explicit
encouragement of the FCC, is to ehmmate intercarner charges irrespective of the impact on basic
Service rates.

On the basis of inquiries and comments from rural carriers throughout the country, our

office is convinced that the FCC’s consideration of thesc proposals is already producing a perverse
result in rural America by discouraging infrastructure investment. Rural carners are increasingly
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concerncd that the policies contemplated by the FCC will severely limit any reasonable
opportunity to recover the investments and costs associated with the provision of advanced services
in rural areas without inordinate increases in charges to rural subscribers.

Within Tenncssee, prior 1ssues and events (e.g., the primary carrier plan issues and
changes m carrier settlements) have already established the reality of this concern for the rural
LECs. In addition to the intrastate access scrvice issues with which the Authority is already
farniliar, many of the Coalition members are investigating facts which support the conclusion that
connecting carriers may presently cngage in interconnection practices that enable them to obtain
transport and termination on the rural LEC’s network without taking responsibulity for
compensation of the rural LEC for the provision of its services.

These prior and developing situations, together with the pending FCC proceedings, have
resulled in growing concern among the members of the Coalition. Accordingly, the Coalition
respectfully requests that the Authority initiate a process to examine and act on these matters.
Procedurally, the Coalition is uncertain whether it is most efficient to request the initiation of a new
proceeding or to mcorporate these issues into Docket No. 00-00523. Because of the nature of
these issues and their potential impact on the provision of Universal Service in the rural areas of
Tennessee, the Coalition recognizes that it may be appropriate for the TRA to consider the
expansion of the scope of Docket No. 00-00523 to incorporate consideration of these matters. In
this regard, an additional round of comments could be utilized to freshen the rccord and to
. develop proposals to ensure the provision of universal service in rural Tennessee at reasonable
rates.

In addition, the Coalition offers to work with TRA staff and other parties to develop and
conduct a workshop where all parties could meet 1n an informal setting to fully explore and
consider these issues. While the workshop format would, at mimmum, afford a non-adversarial
opportunity for parties to fully communicate their concerns and positions, it may also provide a
forum that could result in the development of a consensus position that could subsequently be
brought to the Authority for approval and implementation in order to serve best the interests ofall
Tennessee telecommunications users and carriers. This workshop format has becn utilized
successfully by the TRA to address other matters in a manner that brings parties with various
perspectives together to work efficiently on 1ssues such as Docket 00-00873, “Regulations for
Telephone Service Providers.”

If you should have any questions or need for additional information regarding the federal
proceedings addressed above or any other aspect of this letter, please call me at your convenience
at 209-296-9055. In the event that you and the TRA elect to proceed with the workshop proposed
above, the Coalition member representatives and I would be pleased to offer our assistance in any
way that you and the Authority would deem useful. On behalf of the Coalition, your consideration
of these matters 15 greatly appreciated.

Very truly yours,

Stephen G. Kraskin
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"The Coalition of Small LECs and Cooperatives"

Ardmore Telephone Company, Inc.

Ben Lomand Rural Telephone Cooperative, Inc.
Bledsoe Telephone Cooperative

CenturyTel of Adamsville, Inc.

CenturyTel of Claiborne, Inc.

CenturyTel of Ooltewah-Collegedale, Inc.
Concord Telephone Exchange, Inc.

Crockett Telephone Company, Inc.

Dekalb Telephone Cooperative, Inc.

Highland Telephone Cooperative, Inc.
Humphreys County Telephone Company
Loretto Telephone Company, Inc.

North Central Telephone Cooperative, Inc.
Peoples Telephone Company

Tellico Telephone Company, Inc.

Tennessee Telephone Company

Twin Lakes Telephone Cooperative Corporation
United Telephone Company

West Tennessee Telephone Company, Inc.
Yorkville Telephone Cooperative
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CERTIFICATE OF SERVICE

I hereby certify that on August 16,2002, a copy of the foregoing document was served on the

parties of rqcord, via the method indicated:

|

[ ] Hand
[X] Mail
[ ] Facsimile

[ ] Overnight

[]

[X] Mail

[ ] Facsimile
[ ] Overnight

[ ]

[X] Mail

[ ] Facsimile
[ ] Overnight

[ ]

[X] Mail
] Facsimile
] Overnight

[ ] Hand

[X] Mail

[ ] Facsimile

[ ] Overnight

[ ]

[X] Mail

[ ] Facsimile
[ 1 Overnight
[ ] Hand
[X] Mail

[ ] Facsimile
[ ] Overnight

Russ Minton, Esquire
Citizens Communications

3 High Ridge Park

Stamford, Connecticut 06905

Charles B. Welch, Esquire
Farris, Mathews, et al.

205 Capitol Blvd., #303
Nashville, Tennessee 37219

Mr. David Espinoza

Millington Telephone Company
4880 Navy Road

Millington, Tennessee 38053

Jon E. Hastings, Esquire

Boult, Cummings, et al.

P.O. Box 198062

Nashville, Tennessee 37219-8062

Henry ‘Walker, Esquire
Boult, Cummings, et al.
P.O. Box 198062

" Nashville, Tennessee 37219-8062

James Wright, Esquire

United Telephone - Southeast
14111 Capitol Blvd.

Wake Forest, North Carolina 27587

Dan Elrod, Esquire

Miller & Martin

150 4™ Avenue, #1200
Nashville, Tennessee 37219
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[ ] Hand James Lamoureux, Esquire

[X] Mail AT&T

[ ] Facsimile 1200 Peachtree St., NE

[ ] Ovemight Atlanta, Georgia 30309

[ ] Hand Donald L. Scholes, Esquire

[X] Mail Branstetter, Kilgore, et al.

[ ] Facsimile 227 Second Ave., N

[ ] Overnight Nashville, Tennessee 37219

[ ] Hand Timothy Phillips, Esquire

[X] Mail Office of Tennessee Attorney General

[ ] Facsimile P.O. Box 20207

[ ] Overnight Nashville, Tennessee 37202

[ ] Hand Guy M. Hicks, Esquire

[X] Mail Joelle Phillips, Esquire

[ ] Facsimile BellSouth Telecommunications, Inc.

[ ] Ovemight 333 Commerce St., Suite 2101
Nashville, Tennessee 37201-3300

[ ] Hand R. Douglas Lackey, Esquire

[X] Mail J. Phillip Carver

[ ] Facsimile BellSouth Telecommunications, Inc.

[ ] Ovemnight 675 W. Peachtree St., NE

Suite 4300
Atlanta, Georgia 30375

JAME KELLEY, ESQUIRE

N \Clients I}—F\Coalltlon of Small LECs and Cooperatives 54354\Tennessee Regulatory Authoraity
11841\Pleadlngs\Certificate of Service doc



